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Senate passes Dodd-Frank Wall Street reform and Consumer Protection Act

The US Senate gave final approval today to the largest single legislative change to the financial services sector in history.  The 2,000 page bill makes many changes, some positive and some not for our industry. The MBA opposed the bill primarily because it will add substantial new regulatory burdens to all banks, particularly through the creation of the new Consumer financial Protection Bureau. The bill will soon become law. We thank all members who engaged this issue wrote letters and visited with our Congressional delegation. Your efforts helped improve the bill in meaningful ways. 

We will share analyses and summaries of the bill’s provisions most important to our members. Some provisions will take effect very soon, others will take years as agencies are built or consolidated and rules and regulations are developed. Some of the important changes include:

Systemic Risk and Too Big to Fail

Important steps are taken to monitor systemic risks and govern receivership process to end too big to fail.

Consumer Financial Protection Bureau Rules 

All banks will be required to comply with rules and regulations set by the CFPB, including rules that identify what the bureau considers to be “unfair, deceptive, or abusive.” 

Pre-emption: State Attorneys General Given More Power

The standard for national preemption of state banking laws is modified All banks will be affected. . 

State attorneys general will have greater authority to enforce rules and regulations, specifically including those promulgated by the CFPB.

Disclosures and Reporting Requirements

All banks will have to comply with new disclosure and reporting requirements created by the bill. It will require 20 new HMDA reporting obligations. 

Interchange on Debit Transactions

Small banks have an exemption from the rules the Fed will set for large banks. The Fed is directed to limit interchange fees. The impact on the market for fees on this is uncertain. 
New Capital Standards

All banks will be prohibited from using trust preferred securities to raise Tier 1 capital at their holding companies going forward. In addition, banks will need to maintain higher levels of capital than expected in the past.

Broadened Assessment Base

The assessment base is expanded from total domestic deposits to total assets less tangible capital. Unintended consequences of this change may affect deposit pricing.

Size of FDIC Insurance Fund

The Dodd-Frank Act eliminates dividends whenever the deposit insurance fund (DIF) exceeds 1.35percent of insured deposits and eliminates the hard cap (of 1.50 percent) on the size of the fund. It also gives the FDIC unrestricted authority to set a new “designated reserve ratio” or long-term target ratio above 1.50 percent. The bill raises the minimum level for DIF to 1.35 percent, and does benefit banks under $10 billion by requiring larger banks to make up the gap from the old minimum of 1.15 percent to the new minimum of 1.35 percent. Smaller banks would continue to pay premiums, however, and how this provision will be implemented is unknown. All banks would be required to keep the fund above the minimum and at the new designated reserve ratio wherever that is set.

Additional Cost of Higher Insurance Limits

The Dodd-Frank Act does increase permanently the insurance limit to $250,000 and does extend the

Transaction Account Guarantee (TAG) for two years. The permanent increase in the $250,000

coverage level, however, means that the reserve ratio of the fund (which is equal to the fund divided by insured deposits) is lower. 

FDIC as a Government Revenue Raiser

Premiums paid to FDIC are considered revenue to the federal government as FDIC is “on-budget.” The actions set a precedent to use premiums as a revenue raiser to support other government spending programs. 
SOX Exemption

A statutory exemption is created for small companies, including financial institutions with a market capitalization of under $75 million, from the requirement in existing securities law to conduct internal controls audits. 

